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THE VISIT TO ENGLAND 


The long contemplated and much de- 
bated visit of American judges and law- 
yers to England is an accomplished fact. 
It will necessarily be viewed from two 
phases—social and educational—both of 
which were a marked success. The result 
may be analyzed from two aspects, both 
pregnant with potential good, for it is not 
too much to say that both the law and its 
administration and citizenship will be 
bettered by new inspirations and fresh 
concepts. 

Because of its pleasurable influences the 
mind turns first to the social view. That 
may be best portrayed by the simple as- 
sertion that a great peoples, counting the 
perfection of conventions and civilization 
through the centuries, were at their best 
as hosts, if one may imagine a cultured 
Englishman as having another side to his 
social demeanor. Impressively inter- 
mingled with the exquisite hospitality of 
modernity was the formal stateliness and 
gorgeous grandeur of the ages. History, 
known only upon the rigid type of the 
printed page, or in the rich imagination 
of the reader under the stimulation of 
fulsome description, suddenly stepped 
forth in living energy. Learned men 
stood forth astonished and even awed at 
this happy mingling of antiquity and 
modernity, carefully staged by a thought- 
ful host, for the entertainment and edu- 
eation of the American lawyers.: 

The picture had its useful side. It 
was out of such scenes that the great 
common law gradually grew into the per- 





fection that has marked it to this day— 
that has stood as a mighty host between 
the prince and the people and between 
power and weakness, drawing its strength 
from a true concept of justice between 
man and man, and disdaining those peri- 
odical convulsions of human passions that 
ever and anon would upturn or destroy 
the great principles that have made pos- 
sible and now assure modern civilization 
and the Christianity consonant therewith. 


And thus the American lawyer felt him- 
self drawn to the second view of his visit. 
This was its object. He knew he would 
enjoy English hospitality and ancient 
English historical scenes, but there was 
something even higher that he came to 
seek and found. As he worshipped in the 
Hall of William Rufus, he was enabled 
truly to worship and to thank the Great 
Maker for what he now enjoyed in gov- 
ernment and social and spiritual relations, 
as he saw about the tangible evidences 
of the centuries of its making, for well 
nigh ten centuries of struggle stood be- 
hind him. 


If here was the seat of the common law 
then here was the common cradle of both 
English and American juridical institu- 
tions—it was the common property of 
both as the common law was the common 
heritage of both. Americans and English- 
men were visiting a common shrine and 
at that moment they were as one in in- 
spiration, in visualization and in the noble 
determination, that whatever befell their 
lives were henceforth dedicated in unison 
to the protection and propagation of the 
spirit and substance of that law that has 
made possible a real freedom, equal op- 
portunity and unbought justice wherever 
the sunlight of its benign spirit has shown 
upon a world darkened by superstition, 
ignorance, tyranny, chicanery and greed, 
oftener done in the name of the law and 
the Church, than through private enter- 
prise. 

As the American lawyer passed about 
a noble city, rich in juridical history, 
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viewed the spot where Blackstone strove 
in the ancient Inns of Court, or stood with 
uncovered head in in the Temple Church 
where lie the effigies of a few of ihe 
Knights who fought the first battles of 
an enlightening Christianity against a su- 
persitious paganism, there came to him a 
realization of the earliest conception of 
and striving for organized law and order, 
that right and not might should measure 
human relations. He knew that govern- 
ment, law and civilization were not the 
work of an individual, nor the task of a 
day, nor a year, nor a century. He stood 
convinced that it was the costly struggle 
of fading time, slow in its growth but 
certain in its achievement, cruel in its 
workings but merciful in its end. It still 
grew but the splendid time in which he 
lived evidenced results that well nigh 
mark maturity. The men whose memories 
were perpetuated by these effigies were 
to him not objects of envy but of grati- 
tude, for what the Knights had done and 
for precious memories, obligations and 
benefits they recalled. 


It was around this scene that the Inns 
of Court have arisen out of antiquity and 
it is here that the English lawyer receives 
his education, his inspiration and his 
training. Is there reason to wonder at his 
high conceptions of professional duty and 
ethics? Is there excuse for a possible de- 
parture from these high standards? May 
not the institution of the common law be 
safely entrusted in his care? May not the 
American lawyer profit by closer associa- 
tion? May not the two great Bars equally 
benefit? These questions seemed to have 
been answered in the affirmative and 
American lawyers are bringing back a 
new and wholesome spirit and understand- 
ing of the common law and of England, 
of which Blackstone was the exemplar 
and Bryce the apostle. Time alone will 
interpret the good it will do not only 
to America but to the whole world.— 
Thomas W. Shelton. 





NOTES OF IMPORTANT DECISIONS. 


HUSBAND’S LIABILITY FOR WIFE’S 
NEGLIGENT USE OF HIS AUTOMOBILE.— 
In the leading New York case of Van Blaricom 
v. Dodgson (220 N. Y., 111) it appeared that 
the defendant kept an automobile for family 
use and permitted his adult son from time to 
time to use it for his individual accommoda- 
tion. On one occasion the son, unaccompanied 
by any other members of the family, and pur- 
suing solely and exclusively his own pleasure, 
took the automobile and so negligently operated 
it as to kill plaintiff’s intestate. There was no 
claim that he was ignorant of or generally un- 
skilled in the management of the car. The 
Court of Appeals held, in a comprehensive opin- 
ion written by Chief Judge Hiscock, that the de- 
fendant was not the principal of his son so as 
to be responsible for the son’s negligent con- 
duct (affirming 170 A. D. 935). The court rec- 
ognized that in some jurisdictions the law is 
otherwise, based on the rather fanciful idea 
that an automobile is a dangerous instrumen- 
tality, but rejected this theory, declaring at pp. 
115-116: 

“But it seems to us that such a theory is 
more illusory than substantial, and that it would 
be far-fetched to hold that a father should be- 
come liable as principal every time he permitted 
a capable child to use for his personal con- 
venience some article primarily kept for family 
use. That certainly would introduce into the 
family relationship a new rule of conduct 
which, so far as we are aware, has never been 
applied to other articles than an automobile. 
We have never heard it argued that a man 
who kept for family use a horse or wagon or 
boat or set of golf sticks had so embarked upon 
the occupation and business of furnishing 
pleasure to the members of his family that if 
some time he permitted one of them to use 
one of those articles for his personal enjoyment 
the latter was engaged in carrying out not his 
own purposes, but, as agent, the business of his 
father.” 

See also Cunningham v. Castle (127 A. D. 580, 
First Department, per Clarke, J., now Presiding 
Justice); Heissenbuttel v. Meagher (162 A. D. 
752). 

The Supreme Court of Rhode Island recently 
had occasion to pass on this point for the first 
time in the case of Landry v. Richmond (124 
Atlantic Rep., 263, Advance Sheets of May 22, 
1924). In that case the defendant owned and 
maintained at his own expense an automobile 
for the exclusive use of his wife, who was an 
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experienced and competent driver. On the day 
of the accident to plaintiff she was using the 
car exclusively for her own purposes, proceed- 
ing on a pleasure trip of her own from her home 
in Providence, R. I., to New York City. The 
court held that the husband was not liable for 
her negligence, declaring that an automobile 
was not such an inherently dangerous instru- 
mentality that the owner keeps it at his peril, 
and that to hold the husband liable would be 
opposed to the most elementary principles of 
the law of agency and of master and servant. 
in short, adopting the reasoning of the New 
York authorities cited supra.—N. Y. Law Jour- 
nal. 


PLAINTIFF. PAYING FOR STOCK IN 
MARKS ENTITLED TO RECOVER ONLY IN 
MARKS.—It is held in Petkus v. Lietuvos Ukio 
Bankas, 204 N. Y. Supp. 726, that where plain- 
tiff, who contracted to buy stock in a bank in 
Lithuania, payable in either German marks or 
United States dollars, elected to pay in marks, 
on his rescission for defendant’s failure to de- 
liver, he was entitled to recover what he paid 
in marks, and not its equivalent in currency of 
United States or other country. 

We quote a portion of the court’s opinion: 

“When the plaintiff exercised his right to 
rescind, he was entitled to demand back that 
which he had paid. But he elected to and did 
pay German marks; therefore he may only de- 
mand back that which he elected to pay, to-wit, 
German marks. He may not demand back the 
equivalent of the marks; in any other currency, 
United States or otherwise. If plaintiff wished 
to assert his right to demand back the equiva- 
lent of 1,000,000 German marks as of August 4, 
1921, in United States currency, he should have 
paid the defendant on August 4, 1921, in United 
States currency. Then and in that event, if the 
defendant failed to carry out its contract, and 
plaintiff elected to rescind, the defendant would 
be required to pay back that which it received, 
to-wit, United States currency to the amount 
of $12,350, or damages based thereon. The 
option which was afforded to him by the de- 
fendant as to the manner in which he might 
pay for the stock did not persist in the rela- 
tions of the parties after the option had been 
acted upon by the plaintiff. 


“The accuracy of this conclusion is made ap- 
parent by considering a concrete situation, 
which is not concerned with money. For in- 
stance, suppose the situation was one of primi- 
tive barter. Suppose A agreed to deliver an 
identified horse to B in exchange for either two 





identified cows or ten identified sheep. B has 
neither the sheep nor the cows, but has other 
chattels with which he can obtain ownership of 
either the sheep or the cows. B elects to obtain 
and does deliver the sheep. A later fails to 
deliver the horse as agreed. B elects to re- 
scind the contract and makes a demand to that 
end. Before doing so the intrinsic value of 
the ten sheep, which had an equivalent value 
to the two cows at the time of the agreement, 
has depreciated. He therefore, because A at 
one time was willing to accept the equivalent 
of the ten sheep in the form of two cows, de- 
mands that A give him back two cows. A 
never received the two cows, although he re- 
ceived their one-time equivalent in value in 
sheep. It would be a patent absurdity to hold 
that a demand for the return of the cows, which 
had never been delivered by B to A, entitled 
B to damages based upon the value of the cows 
as at the date of the delivery of the sheep in 
an action based on rescission. Such a demand 
made by B upon A would inevitably be held 
not to be such a rescission as would sustain a 
cause of action set out on the theory of a dis- 
affirmance of the contract. This illustration is 
precisely parallel to the facts involved in the 
complaint herein. The case of Richard v. 
American Union Bank (Sup.), 204 N. Y. Supp. 
719, which holds foreign money is a commodity 
tends to make the foregoing illustration more 
exactly parallel the facts in the case at bar.” 


RECENT DECISIONS IN THE BRITISH 
COURTS 





Several interesting cases on the question of 
negligence in the care of vehicles may be noted. 
In Gaylor & Pope v. Davies, 1924, W. N., 158, 
the defendant’s pony and milk van, which was 
used for the purpose of milk supply to the de- 
fendant’s customers, dashed through the plain- 
tiff’s shop window and damaged a large quan- 
tity of goods in the shop. No driver or other 
servant of the defendant’s was in sight at the 
time. It was held by McCardie, J., that when 
a pony and van wholly unattended dashed into 
a shop window adjoining a highway that was 
prima facie evidence of negligence. The acci- 
dent was due to the defendant’s servant leaving 
unattended the pony which to their knowledge 
was of such a character as to require careful 
watching. Judgment was therefore given for 
the plaintiffs. In the other case Martin v. Stan- 
borough, 1924, 157 L. T. N. 326, a chauffeur left 
a motor-car unattended on the off-side of the 
road with its bonnet pointing up a hill. He 
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applied the hand brake and placed a. block of 
wood under the near front wheel. Owing to the 
intervening act of a mischievous boy of ten 
years of age, the motor-car moved backwards 
down the slope and the hind wheels went across 
the pavement and damaged the plaintiff’s wall 
and railings. It appeared that the brakes were 
defective because three days previously the mo- 
tor-car when left unattended had run down a 
hill. The Divisional Court held on appeal that 
although it was not negligence per se to leave 
a motor-car unattended in a public place, assum- 
ing that the brakes were in order, yet there was 
evidence to support the finding of the County 
Court judge that the motor-car had been left 
in an unsafe position and in such a condition 
that the mischievous boy might have caused the 
accident and the appeal was dismissed. In the 
last place there is the case of Rosenthal v. Lon- 
don County Council, 1924, W. N. 165. A servant 
of the plaintiff placed a parcel weighing some 
50 pounds and worth about £90 on the front 
platfrom of a tramear belonging to the defend- 
ants, and told the driver where he wished to 
get off. The driver said, ‘‘Tell the conductor,’’ 
and the plaintiff’s servant did so, and paid id. 
for himself and 2d for the parcel. Owing to the 
negligence of the driver the parcel was lost. 
On a claim by the plaintiff for damages, the de- 
fendants contended that they were common car- 
riers, and that as the value of the parcel had not 
been declared before delivery to them, under the 
provisions of Section 1 of the Carriers Act, 1830, 
they were not responsible. Bailhache, J., in giv- 
ing judgment for the plaintiff, said the defend- 
ants had power and were bound to carry goods 
under Section 42 of the London County Council 
(Tramways and Improvements) Act, 1911, by 
which a passenger may take with him his per- 
sonal luggage, not exceeding. 28 pounds in 
weight, without any charge, under certain con- 
ditions. In respect to luggage accompanied by 
a passenger which did not fulfill the above con- 
ditions the Council were entitled to make such 
charge as they thought fit. Obviously they were 
not bound to carry any luggage unless accom- 
panied by a passenger, and in his opinion that 
was inconsistent with one of the peculiar fea- 
tures of a common carrier. 


Where words in a will have been erased by 
a testator so as no longer to be ‘‘apparent’’ and 
other words have been written over the erasure 
which are not admissible to probate because 
they are not duly attested, the Court, applying 
the doctrine of dependent relative revocation 
may receive extrinsic evidence of the original 
words and restore them in the probate if satis- 
fied that their obliteration was referable wholly 
and solely to the testator’s intention to substi- 





tute the other words for them. But the testa- 
tor’s intention is a question of fact to be aseer- 
tained from his declarations and the surround- 
ing circumstances, and where that intention 
would be defeated by restoring the original 
words the Court is not bound to apply the doc- 
trine of dependent relative revocation and 
may hold that the original words were revoked 
although the other words were ineffectually sub- 
stituted. 

A testatrix by her will left her property to 
her three children. One child died leaving 
issue, and thereupon the testatrix completely 
erased the word ‘‘three’’ and wrote the word 
*“two’’ over the erasure. Her declared intention 
was that her two surviving children should share 
the estate between them. The alteration was 
unattested. The Court (Re Zimmer, 1924, 40 T. 
L. R. 502), while omitting the word ‘‘two’’ from 
the probate, refused to restore the word ‘‘three’’ 
because it was not satisfied that the testatrix 
would have desired that word to stand if she 
had been told that the word ‘‘two’’ written as 
she had written it, would have no effect. 


A question which is in our opinion likely to re- 
ceive prominence in the immediate future is that 
of more strictly interpreting the legal responsi- 
bility of company directors. The feeling is, we 
think, gaining ground that a director’s position 
is analogous to that of a trustee which, generally 
speaking, obliges the occupant of the office to 
act as carefully in his trust as he would do in 
his own affairs. An important recent judgment 
regarding the liability of directors was delivered 
in two actions by the British Thomson-Houston 
Company, Limited, against Sterling Accessories, 
Limited, of London, and Crowther & Osborn, 
Limited, Manchester, and their directors, for in- 
junctions restraining infringements of a patent 
relating to incandescent electric lamps. The 
first defendant company had a capital of £1,090 
and two directors holding all the shares; the 
second, a capital of £25,000 of which the bulk 
was held by three directors. Neither company 
resisted judgment, but the directors denied lia- 
bility and submitted that they could not be sued 
separately. The plaintiffs claimed that the direc- 
tors were liable on the ground that the compan- 
ies were only a cloak under cover of which the 
infringements were committed—that the com- 
panies were in fact the agents of the directors. 
They also submitted that the inference to be 
drawn from the facts was that the directors au- 
thorized the acts of infringement. His lordship 
gave judgment against the companies, but dis- 
missed the actions against the directors with 
costs. He said that where it was sought to fix 
a defendant with liability for a tort it must be 
established either that he himself was the tort 
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feasor, or that the tort had been committed 
under his instructions as employer or principal. 
In this case there was no evidence to prove the 
relationship of principal and agent between the 
directors and their companies. The House of 
Lords had made it plain in Saloman v. Saloman 
& Company, Limited (1897, A. C. 22), that to 
establish contractual liability, it was not pos- 
sible, even in the case of a ‘‘one-man’’ com- 
pany, te treat the creator and controller of the 
company as the real contractor, the relationship 
of principal and agent could not be inferred 
from the holding of a director’s office and the 
control of the shares. The second contention— 
that the directors had authorized the wrongful 
acts—had not been proved. 


The judgment of the House of Lords lately 
issued in the prolonged Jubilee Cotton Mills liti- 
gation does not appear to contain any new rule 
in this matter, but it certainly does not relax the 
existing law. The point in question in the case 
mentioned arose out of a misfeasance summons 
by the liquidator of the Jubilee Company against 
a Mr. Tom Lewis. His Majesty’s Judges evi- 
dently found difficulty in elucidating all the 
facts, but the evidence left no doubt that Mr. 
Lewis was a party to a scheme whereby a com- 
pany was formed with a capital of £150,000, 
with power to issue debentures; the company 
was to purchase the freehold of certain mills and 
other property for £180,000 to be satisfied by 
the allotment of fully-paid shares for £150,000, 
and the issue of debentures for £30,000; of the 
said 150,000 shares, 75,000 found their way to 
the disposal of Mr. Lewis. In the first instance 
Mr. Justice Astbury made an order against Mr. 
Lewis rendering him accountable to the com- 
pany for the concealed profits made by him as 
promotor, but this order was later reversed by 2 
majority in the Court of Appeals. Finally the 
House of Lords unanimously affirmed the origi- 
nal order. The case will likely form an authority 
on the question as to what is adequate ‘‘dis- 
closure’? by a promotor. The answer to that 
inquiry is found in the consideration that there 
is a natural liability not only towards the com- 
pany as constituted at the time of promotion, 
but also towards future allottees of shares. 
Hence, information given to subscribers to the 
memorandum who are mere dummies is not ‘‘ dis- 
closure:’’ nor is a communication made to a 
board, the members of which are themselves 
participants in the promotion profits. In fact, 
disclosure can only be valid if it is made either 
publicly in a prospectus or, if made before the 
public joins the company, to an independent 
board or body of shareholders who are free to 
receive and act upon the information for the 
benefit of the company as a whole. The onus of 





showing that purchasers knew of and assented 
to the retention of profits is on the promoter; it 
follows that constructive disclosure by way of 
reference to some document, examination of 
which might enable the enquirer to learn the 
facts, is insufficient. 

A policy of marine insurance covered goods 
from Antwerp to India beginning from the load- 
ing aboard ship, but subject to a warehouse 
to warehouse clause—viz.: ‘‘The insured goods 
are covered subject to terms of this policy from 
the time of leaving the shippers’ or manufactur- 
ers’ warehouse . . . until on board the vessel.*’ 
The goods were sent from the factory to Ant- 
werp by canal barge and while warehoused there 
to await ship were damaged by fire, the 
insurers denied liability on the ground that the 
goods had not left the shippers. It was held, 
re Traders and General Insurance Association, 
1924, 68 S. J. 615, that the loss was not covered 
by the policy. 








PUBLIC CONTRACTS AND UNION 
LABOR 
By Noel Sargent 


Can a public administrative body dis- 
criminate in the letting of contracts or the 
enforcement of legislation in favor of 
the groups generally known as ‘“‘labor 
unions?’’ A considerable number of cases 
bearing upon this point exist. There is 
also the ethical question as to the right of 
public bodies to let contracts to firms 
which in the employment of workers dis- 
criminate on the basis of their member- 
ship or non-membership in lawful labor 
organizations. 

STATE STATUTES 


A Nebraska law provided that all work 
in cities of a given class performed either 
directly by the municipalities ‘‘or by vir- 
tue of any contract for such 
cities, shall be done by union labor.’’ 

The statute was held unconstitutional’, 
since ‘‘the tendency to exclude bidders by 
providing that laborers shall belong to a 


(1) ie v. Hoctor, 145 N. W. 704 (Nebraska, 
1914). A Statute depriving a city and one con- 
tracting with it to perform work on a public im- 
provement, of the power to contract for the neces- 
sary labor at the best rates obtainable, violates 
the principles of civil liberty and the constitutional 
provisions Pers private ret eople 
Coler, 166 N. Y. 1, 52 L. R. A, 814 (190i). “—_ alee 
nee Board. "135 ns 187; 93 Am. State Rep. 20 
(190 








296 CENTRAL LAW JOURNAL 


No. 17 








certain restricted class is to prevent com- 
petition and increase the probable cost of 
improvements.”’ 

‘*Moreover,’’ said the court, ‘‘a favor to 
one citizen ought not to be sustained by 
the burden placed upon the shoulders of 
another. Therefore in this case the un- 
skilled laborer who can dig in the streets 
ought not to be cut off from that work by 
a provision which calls for union labor 

The so-called union labor pro- 
vision found in the law governing cities 
of the South Omaha class is unconstitu- 
tional and void; the tendency of such pro- 
vision and its insertion in the advertise- 
ments calling for bids is to limit and re- 
strict the sources of labor and to limit 
and restrict competitive bidding.’’ 


MUNICIPAL ORDINANCES 


Ordinances providing that all printing 
or advertising. by or for a city should go 
to union shops only or should bear the 
union label are void” 

Such ordinances ‘‘cut off the power to 
fully and freely exercise that very dis- 
cretion which the public good requires 
the mayor and general council to exercise 
in making contracts.’’* 

In a well considered decision the Su- 
preme Court of Tennessee declared* that 
the Nashville ordinance was ‘‘class legis- 
lation, contrary to public policy and to 
the constitution of the state, because 
plainly discriminative in its character 

singles out a certain class, and re- 
quires the board of public works to pur- 
chase from that class, and from no others. 
This is an arbitrary discrimination, and 
the city has no authority or power to pass 
such an ordinance.’’ 

‘‘Government is instituted for the bene- 
fit of all the people and not for the benefit 

(2) City of Atlanta v. Stein, 111 Ga. 789: 51 L. 
R. A. 335; 36 S. E. 932 (1900). Paterson Chronicle Co. 
v. Mayor of Paterson, 66 N. J. L. 129; 48 Atl. 589 
(1901). Marshall and Bruce Co. v. City of Nashville, 
71S. W. 815 (1903). Miller v. City of Des Moines, 
143 Towa 409; 21 Am. Cas. 207; 122 N. W. 226 (1909). 
Huntzinger v. City of Camden, 4 Law and Labor 


80 (New Jersey, 1922). See also Tee v. City of 
Lowell, 179 Mass. 946; 61 N. E. 53 (1901). 


(3) City of Atlanta v, Stein, supra. 
(4) Marshall and Bruce Co. v. City of Nashviile, 
supra. 





of any one class to the exclusion of 
others.’’> 

A Chicago ordinance required that 
‘*hids or proposals for doing any public 
work or making any public improvement 
shall contain a clause whereby the bidder 
shall agree to hire only such persons in 
the performance of such work as are 
members of labor unions, if there are labor 
unions in the city of Chicago comprising 
sufficient persons of the class necessary 
for the performance of such work.’’ 

The ordinance was held void® since it 
‘*amounts to a discrimination between dif- 
ferent classes of citizens, and lays down a 
rule which restricts competition and in- 
ereases the cost of work.”’ 

A city ordinance required that all mu- 
nicipal printing be let to the lowest bid- 
der. The lowest bid being from a non- 
union firm, the city council then passed an 
ordinance requiring that all municipal 
printing bear the union label, and 
awarded the contract to a higher bidder. 

‘‘The council cast upon the taxpayers 
an increased burden, contrary to the pro- 
visions of the statute and ordinance, 
solely because it had entered into a combi- 
nation, with a certain class of persons 
doing printing, to restrict the privilege 
of bidding to such class, instead of leav- 
ing it open to all citizens upon like con- 
ditions. Such a combination or agree- 
ment is in violation of common right, 
tends to create a monopoly, and cannot 
be tolerated.’’” 

Municipal ordinances basing wages of 
city employees upon ‘‘the current rate of 
union wages’’ are illegal. They are held 
to improperly delegate the council’s legis- 


(5) Miller v. City of Des Moines, supra. 

(6) Fiske v. People, 188 Ill. 206; 58 N. E. 986; 
52 L. R. A. 291 (1900). Other cases cited in this 
article which declare that such discrimination tends 
to increase costs to the tax-paying public include: 
Wright v. Hoctor, Holden v. City of Alton, Mar- 
shall and Bruce Co. v. Cit y of Nashville, Miller v. 
City of Des Moines, Adams v. Brenan, Paterson 
Chronicle Co. v. Mayor of Paterson, Huntzinger v. 
City of Camden. 

(7) Holden v. City of Alton, 179 Ill. 318; 53 N. 
E. 556 (1899). 

(8) a Defense Association v. City of Pitts- 
—. a F. J. 176; 5 Law and Labor, 71 (1923). 

Wagner v. city of Milwaukee, 188 N. W. 487; 177 
‘Wis. 410 (1922). 
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lative power and to permit wages to be 
determined by bodies in whose delibera- 
tions city authorities do not participate. 


ACTION BY BOARDS OR COMMISSIONS 


Publie boards and commissions may not 
specify in requesting bids for printing or 
other work that the union label must be 
used or only union labor employed.® 

This is true even though the labor or- 
ganizations contain 90 per cent of the 
skilled and unskilled workers in this dis- 
triet.1° 

“The fact that the board may have 
been of the opinion that its action was 
for the benefit of the public cannot afford 
a justification for limiting competition in 
bidders, and requiring them to abandon 
the right to contract with whomsoever 
they may choose for the performance of 
the work.’’!4 


‘‘Can it be held that the public officers 
of a county may, in concert with any 
organization of any kind, lawfully engage 
in an attempt to force all laborers in the 
county into such organization, or else into 
starvation for the want of employment? 
Such an act is clearly against public pol- 
icy.’"12, ‘*The policy of the law is to pre- 
vent any discrimination of this kind by 
public officials.’’44 


‘‘The question is whether the Board of 
Education has a right to enter into a 
combination with such an organization 
for the expenditure of taxpayers’ money 
for the benefits of members of the organi- 
zation and to exclude any portion of the 
citizens following lawful trades and occu- 
pations from the right to labor. It has 
no such rights.’”!* 


Nor may public boards on ascertaining 
that the lowest bidder for a contract is a 


(9) Adams v. Brenan, 177 Ill. 194; 52 N. E. 314; 
42 L. R. A. 718 (1898). Davenport v. Walker, 57 
A. D. 221; 68 N. Y. Supp. 161 (1901). People v. 
Edgcomb, 112 A. D. 604; 98 N. Y. Supp. 965 (1906). 

(10) Davenport v. Walker, supra. 

(11) Adams v. Brenan, supra. 

(12) Davenport v. Walker, supra. 

(13) People v. Edgcomb, supra. On the right 
of individuals to pursue any proper vocation to 
ebtain a — see Dec. Dig., ‘Constitutional 

ww Be ‘ 


(14) Adams v. Brenan, supra. 





non-union firm subsequently by resolution 
or other decision require that the success- 
ful bidder on such contract must use only 
union labor or be classed as ‘‘friendly’’ 
by the labor unions.*5 


USE OF DISCRETION 


While public bodies can use their dis- 
cretion in naming successful bidders they 
cannot arbitrarily exercise that discretion 
to the detriment of non-union firms other- 
wise qualified. The absence of an at- 
tempted discriminatory ordinance does 
not affect the illegality of such discrim- 
inatory action.17 

ARE CLOSED SHOP DEMANDS LEGAL? 


This interesting point is raised in Dav- 
enport v. Walker, where it was held that 
a threat by the Building Trades Council 
to all Albany contractors that they must 
employ union men only was an ‘‘unlawful 
act.’’ 

THE FEDERAL GOVERNMENT 


There appears to be no Federal de- 
cisions bearing directly on the question 


of legality of such discriminatory ordi- 
nances as we are discussing. 

The Supreme Court of Tennessee?® in 
declaring illegal a Nashville ordinance re- 
quiring that all city printing bear the 
union label, held that it violated Section 
1 of the Fourteenth Amendment. This 
section says that ‘‘no state shall make 
or enforee any law which shall abridge 
the privileges or immunities of citizens of 
the United States; nor shall any state de- 
prive any person of life, liberty or prop- 
erty, without due process of law, nor deny 
to any person within its jurisdiction the 
equal protection of the laws.”’ 


The United States Supreme Court has 
held that statutes authorizing a town to 
issue bonds in aid of private manufactur- 
ing enterprises having no public purpose 

(15) State of Montana v. Toole, 26 Montana 22; 
66 Pac. 496; 55 L. R. A. 644 (1901). Lewis v. Detroit 
Board of Education, 139 Mich. 306; 102 N. W. 756 
(1905). 

(16) Adams v. Brenan, supra. 

(17) Holden v. City of Alton, supra. Miller v. 
City of Des Moines, supra. 

(18) Marshall and Bruce Co. v. City of Nash- 
ville, supra. 
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are void.!® And*® that municipal ordinances 
cannot make arbitrary and unjust dis- 
criminations between persons otherwise in 
similar circumstances. 


QUESTIONS OF INTEREST 


All decisions deny that public bodies 
ean by specific requirements or arbitrary 
discrimination require the use of union 
labor exclusively on public work. Such 
discrimination is held unjust to qualified 
contractors and workers who do not ex- 
clusively employ union members or who 
do not belong to such organizations. 


Can public bodies do indirectly what 
they cannot do directly? Is it not at 
least ethically wrong to let public con- 
tracts to bidders who arbitrarily discrim- 
inate against or refuse to employ quali- 
fied workers because of either their mem- 
bership or non-membership in labor 
unions? 

If the government in making such dis- 
crimination in employment denies rights 
of equal opportunity and unjustly at- 
tempts ‘‘to force all laborers ‘ 
against public policy into such 
organization’’ does it not follow that pri- 
vate employers should also refrain from 
making such discrimination? If the gov- 
ernment as a matter of public policy can- 
not make such ‘‘arbitrary discrimination’’ 
should private citizens, regardless of their 
legal right so to do, either make or en- 
courage such discrimination in private em- 


ployment? The Anthracite Coal Strike 
Commission, appointed by President 


Roosevelt in 1902, in its award declared: 


‘*No person shall be refused employ- 
ment, or in any way discriminated 
against, on account of membership or non- 
membership in any labor organization, 
and there shall be no discrimination 
against or interference with any em- 
ploye who is not a member of a labor 
organization by members of such organi- 
zation.’’ 


(19) Loan Association v. 20 Wallace 
655 (1874). 


(20) Yick Wo v. Hopkins, 118 U. S. 356 (1886). 


Topeka, 





PARENT AND CHILD—LIABILITY FOR 
TORT OF CHILD 


HOPKINS v. DROPPERS 
198 N. W. 738 
(Supreme Court of Wisconsin, May 6, 1924.) 


Father who placed motorcycle under complete 
control of 15-year-old son and permitted son to 
drive motorcycle on public highway, in viola- 
tion of St. 1921, § 1636—49, held liable for in- 
juries caused by son’s operation of motorcycle. 


JONES, J. It appears from the record that 
two actions were consolidated for the purpose 
of the appeals by stipulation and the order of 
the court. One action was brought by a minor, 
Wells Hopkins, by his father as guardian ad 
litem, and the other by Michael Hopkins, the 
father, in his own right. Both were actions 
for a personal injury caused to the minor 
plaitniff by the minor defendant. General de- 
murrers were filed by both defendants. Many 
of the allegations in the complaints are the 
same, although they vary in such manner as 
to state the different grounds on which the 
plaintiffs base their actions. 

Omitting formal parts, it is alleged in the 
complaint of the minor that he was 11 years 
of age, residing with his father; that at the 
time of the accident and injury, the minor de- 
fendant Edward Droppers was of the age of 
15 years, residing with his father, Henry Drop- 
pers, and under his control; that the defendant 
father having knowledge of section 1636—49, 
Stats., had purchased a motorcycle, and con- 
trary to the statute placed it under the con- 
trol of his infant son and permitted him to 
operate it; that he had also caused to be pro- 
cured in the name of his son a license for its 
operation and that he had paid garage rent and 
repairs; that the motorcycle was in its use 
and operation by the minor a dangerous in- 
strumentality to himself and to others upon 
the highways; that Henry Droppers knew, or 
ought to have known in the exercise of ordi- 
nary care, of such danger, and ought to have 
anticipated that injury might occur to some- 
one from such use; that the minor son was so 
permitted and authorized to operate the motor- 
cycle on the streets of Milwaukee when not ac- 
companied by any adult person; that on August 
31, 1922, while Edward Droppers was so oner- 
ating the motorcycle, contrary to law, by and 
with the knowledge and consent of his father, 
he took upon his motorcycle the infant plaintiff 
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who was not aware of the danger and operated 
the car on Clybourne street in such a reckless 
and careless manner, and at such reckless and 
excessive speed, that the plaintiff was thrown 
to the ground and suffered the injuries com- 
plained of; that the negligence of the defend- 
ant father consisted in the acts above set forth; 
and that he neglected to use reasonable care 
to prevent the unlawful use by his son, and to 
prevent his son from taking the plaintiff and 
other children for rides although he knew or 
ought to have known the danger therof; that 
he breached his parental duty in failing to ex- 
ercise proper control over his son and failing 
to make any reasonable attempt “to prevent the 
unlawful operation of said motorcycle by his 
said infant son, although the defendant knew, 
or ought to have known, that his said infant 
son was inexperienced in the operation of said 
motorcycle and; that said motorcycle, when 
operated by his minor son, under the circum- 
stances, was, in fact, a dangerous instrumental- 
ity, likely to cause injury, not only to those 
riding thereon with his said infant son, but 
also to other persons on and upon said high- 
ways.” 

It was further alleged as to the negligence 
of Edward Droppers that he operated the motor- 
eycle contrary to the statute, being only 15 
years of age and not accompanied by an adult; 
that he operated the same in excess of 15 miles 
per hour in violation of one of the city ordi- 
nances and at a rate of speed greater than was 
reasonable and proper, having regard to the use 
of the highway, contrary to another city ordi- 
nance; that he failed to reduce the speed at an 
intersection to such a rate as would tend to 
avoid danger as required by one of the city or- 
dinances; and that he failed to keep the motor- 
cycle under proper control, and to keep a 
proper lookout ahead; and that these acts of 
negligence were proximate causes of the injury. 
The complaint then set forth very serious in- 
juries which were the result of the accident. 

In this case appellant’s counsel have fur- 
nished us with a very able and elaborate brief 
which presents fully not only the authorities 
favorable, but some of those unfavorable to 
their contentions. They argue at some length 
certain questions which we shall not discuss 
and which may be eliminated for the reason 
that we regard them as well settled by the de- 
cisions of this court. 

(1) Among these subjects are the following: 
Parents are not liable for the torts committed 
by their minor children without some partici- 
pation in the fault by the parent. There may 





be liability on the ground of agency or the 
relation of master and servant; and no pre- 
sumption of agency arises from the domestic 
relationship. 

(2) Automobiles are not inherently or per 
se dangerous machines so as to render their 
owners liable on that ground alone for injuries 
resulting from their use. Steffen Adv. Co. v. 
McNaughton, 142 Wis. 49, 124 N. W. 1016, 26 
L. R. A. (N. S.) 382, 19 Ann. Cas. 1227;Crossett 
v. Goelzer, 177 Wis. 455, 188 N. W. 627. We 
see no reason why the same rule does not apply 
to motorcycles. 

Although the courts differ as to the family 
purpose doctrine as applied to vehicles of this 
general character, that doctrine has not been 
approved in this state. Crossett v. Goelzer, 177 
Wis. 455, 188 N. W. 627. 


(3) There are no allegations in the com- 
plaints showing that the son in this case was 
engaged in the business of his father, and 
hence no liability can be predicated on the 
ground of agency or the relation of master and 
servant. 

Counsel for plaintiffs do not claim that the 
father in this case is liable on any of these 
grounds, but do claim that a parent may be 
liable for an injury caused by his minor child 
when the acts of the parent make it possible 
for the child to cause the injury complained 
of where the father ought to have anticipated 
that some injury might happen to someone 
because of his acts. 

In this connection, counsel for plaintiffs 
place much reliance on the following statute: 

“No person under the age of sixteen years, 
unless accompanied by parent, guardian or 
other adult person, and no intoxicated person 
shall operate, ride or drive any automobile, 
motor truck, motor delivery wagon, passenger 
automobile bus, motorcycle or other similar 
motor vehicle, along or upon any public high- 
way of this states * * *”’ Section 1636—49, 
Stats. 

But it is claimed by the defendants’ counsel 
that this statute imposes no liability upon any- 
one except the operator of the machine, and 
that the penalties for violation are imposed on 
him alone and that the minor alone is respon- 
sible for breaches of the criminal law. It is 
probably true that under the terms of the 
statute the adult defendant would not be liable 
in a criminal action for any of the acts stated 
in the complaint. But this is beside the point. 
The real question is whether under such a state 
of facts he has incurred any civil liabilty. 
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This statute was undoubtedly enacted for 
a double purpose. It was not only to prevent 
minors within the prohibited class from injur- 
ing themselves, but, what is more important, 
to prevent injury to the life and limb of others. 
Although it is true, as counsel argue, that 
minors under 16 may acquire great skill in 
managing automobiles and motorcycles, it was 
doubtless the view of the Legislature that as a 
rule minors under 16 are less skilled in man- 
aging such machines than their elders. Not 
only that, they are as a rule less though‘ful of 
their own safety and the safety of others than 
in maturer years. 

(4) The statute under consideration sub- 
jects the offender to fine or imprisonment. It 
is well settled, at least in this state, that a 
violation of statutes of this character resulting 
in injury to another is negligence per se. 
Kadolph v. Herman, 166 Wis. 577, 166 N. W. 
433; Ludke v. Burck, 160 Wis. 440, 152 N. W. 
190, L. R. A. 1915D, 968; Steinkrause v. Eck- 
stein, 170 Wis. 487, 175 N. W. 988; Benesch v. 
Pagel, 171 Wis. 620, 177 N. W. 861. 

Violation of such statutes is a want of ordi- 
nary care, and negligence as a matter of law, 
but not gross negligence such as is attributa- 
ble to those who violate statutes prohibiting 
the sale of firearms and the employment of 
minors under 16 years in certain employments. 
These are regarded as offenses so serious and so 
regardless of human safety and human life that 
contributory negligence of the injured person 
is no defense. Pizzo v. Wiemann, 149 Wis. 235, 
134 N. W. 899, 38 L. R. A. (N. S.) 678, Ann. 
Cas. 1913C, 803; Pinoza v. Northern C. Co., 152 
Wis. 473, 140 N. W. 84; Ludke v. Burck, 160 
Wis. 440, 152 N. W. 190, L. R. A. 1915D, 968. 

(5) There can be no escape from the con- 
clusion, assuming the allegations of the com- 
plaint to be true, that the minor in this case 
was guilty of negligence, but not of that degree 
of negligence which would deprive him of the 
right to show that the injury was caused by 
the contributory negligence of the plaintiff, or 
that his violation of the statute had no proxi- 
mate causal connection with the accident. 
Ludke v. Burck, 160 Wis. 440, 152 N. W. 190, 
L. R. A. 1915D, 968; Riggles v. Priest, 163 Wis 
199, 157 N. W. 755. 

When we come to consider whether the 
complaint states facts showing negligence on 
the part of the father, a far more serious 
question arises. There is quite a general im- 
pression that parents are civilly liable for the 
tortious acts of their minor children. But al- 
though the books abound in cases where par- 





ents have been compelled to respond in dam- 
ages for such acts, with few exceptions, the 
liability has been grounded on the principle of 
agency or the relation of master and servant. 

No case decided by this court has been called 
to our attention which can be said to be an 
exact precedent for the one before us. Of 
numerous Wisconsin cases cited by defendants’ 
counsel, we shall refer to a few which seem to 
have a direct bearing on this question. 

In Harris v. Cameron, 81 Wis. 239, 51 N. W. 
437, 29 Am. St. Rep. 891, it was held that the 
purchase by a father of an air gun, commonly 
used as a toy, for his son, 11 years old, was 
not negligence per se, and that he could not 
reasonably have anticipated the dangerous use 
of it by a boy to whom the son had lent it. 

In Winkler v. Fisher, 95 Wis. 355, 70 N. W. 
477, a minor son was directed by his father to 
use a gun and shoot crows on the farm. He 
was to receive 10 cents for each crow there 
killed. The boy left the farm and when several 
miles away carelessly injured another boy. It 
was claimed by plaintiff that by employing his 
son to hunt with a gun the defendant assumed 
the risk of his carelessness; but it was held 
there was no liability because the boy was not 
at the time of the accident in the father’s 
service. 

In Taylor v. Seil, 120 Wis. 32, 97 N. W. 498, 
a father bought a rifle for his 17-year-old boy, 
who was accustomed to hunt and was frequently 
accompanied by a T-year-old brother, who 
usually carried the gun, as the older boy was 
crippled. The father knew of this, but had 
given instructions that the younger boy should 
not have the gun in his hands when it was 
loaded, and did not know that the instructions 
were sometimes disregarded. They were dis- 
regarded and another boy was killed. The case 
was submitted to the jury, and they found for 
the defendant. The court held that it was not 
obvious negligence to intrust the carrying of 
an unloaded gun to the younger boy and that 
the case was properly submftted to the jury. 

In Schmidt v. Wisconsin Sugar Co., 175 Wis. 
613, 186 N. W. 222, a boy 12 years old was 
killed in a collision with a railroad train while 
he was driving a car when accompanied by an 
adult. The action was brought against the 
employer under a statute forbidding the em- 
ployment of minors in certain occupations. It 
was held that there was no provision in the 
statute to the effect that the driving of an 
automobile was dangerous or hazardous, and 
that such vehicles cannot be placed in the cate- 
gory of dangerous contrivances, and that the 
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Legislature did not intend to prohibit the 
driving of such vehicles by minors under 16 
when accompanied by an older person. 

In Haggerty v. Rain, 177 Wis. 374, 186 N. 
W. 1017, it was held that a person under 16 
had a legal right to drive a car when accom- 
panied by an adult person. 

The only Wisconsin case cited by counsel 
for plaintiffs which bears directly upon the 
liability of a parent for the negligence of a 
minor child is Hoverson v. Noker, 60 Wis. 511, 
19 N. W. 382, 50 Am. Rep. 381. In this case 
defendant’s two boys on several occasions fired 
a gun and so frightened plaintiff’s horses, 
which were passing, as to cause damage. It 
was held that if the father permitted his young 
sons to discharge firearms as alleged, he per- 
mitted that which was likely to result in dam- 
age to those passing and would be legally and 
morally responsible for the damage done. 

In other jurisdictions there are numerous 
cases based on the claim that a parent has been 
negligent in allowing firearms to be used by 
minors or in leaving them in such places that 
they were accessible to children and where in- 
jury to others was thus caused. In some of 
these cases it was held as a matter of law that 
there was no negligence; in others, that it was 
a subject for the jury. Many of these, includ- 
ing English cases, are cited in Salisbury v. 
Crudale, 41 R. I. 33, 102 Atl. 731. See, also, 
note, 10 L. R. A. (N. S.) 944, and note, 74 Am. 
St. Rep. 806. In this class of cases the result 
depends largely on the facts of each case and 
on the question whether the parent is connected 
with the act complained of by consent or ap- 
proval, or whether he has been negligent in 
permitting access to or use of the firearms under 
such circumstances that he should reasonably 
have anticipated danger to others. They are 
generally lacking in one element which we have 
to consider in this case, namely, the prohibi- 
tory statute. 

There is another very large class of cases 
in which it is held that the owner of a car 
is not liable for the negligence of his son, 
whether a minor or not, or the negligence of 
another member of the family, when that per- 
son is using the car for his own pleasure or 
business merely, even though such use is known 
to the parent. Crossett v. Goelzer, 177 Wis. 
455, 188 N. W. 627; Geffert v. Kayser, 179 Wis. 
571, 192 N. W. 26. In Hays v. Hogan, 273 Mo. 
2, 200 S. W. 286, L. R. A. 1918C, 715, Ann. Cas. 
1918E, 1127, these cases are cited and reviewed 
at length. They rest on the view that in such 
cases there is no relation of agency or master 





and servant. Of course, in those states in 
which the so-called family purpose doctrine pre- 
vails, a different conclusion is often reached in 
this class of cases. 

There is another class of decisions more 
analogous to the one we are called upon to 
make. Suppose a father gives over to his son, 
or another, the use of a car or motocycle know- 
ing that he is a reckless or incompetent driver, 
or that he is intoxicated, and through the neg- 
ligence of that person injury is caused to an- 
other. Is such an act on the part of the owner 
his own negligence? In respect to this situa- 
tion there seems to be very little authority for 
the proposition that there is no liability. In 
Neubrand v. Kraft, 169 Iowa, 444, 151 N. W. 
455, L. R. A. 1915D, 691, the action was brought 
by the injured party against a garage keeper on 
the ground that he had let his automobile to 
his co-defendant who, it was claimed, was not 
familiar with the operation of that kind of a 
car. Although the defendant was held not 
liable, the court in the opinion intimated that 
there might be liability if an owner should let 
a car to an immature child, or to one known 
to be intoxicated, or otherwise incompetent, 
and injury to others should result. 

In Doran v. Thomsen, 74 N. J. Law, 445, 66 
Atl. 897, it was ruled on demurrer that an 
owner of an automobile is not liable for an in- 
jury caused by the negligent driving of a bor- 
rower if the car was not used at the time in the 
owner’s business, although the declaration was 
to the effect that the owner well knew that the 
person was incapable of safely operating the 
vehicle. 7 

On the other hand, the decided trend of the 
decisions is in the direction of sustaining lia- 
bility in such cases. It is said in Berry on 
Automobiles (3d Ed.) § 1040: 

“Intrusting Automobile to Incompetent Per- 
son.—Aside from the relation of master and 
servant, the owner of an automobile may be ren- 
dered liable for injuries inflicted by its opera- 
tion by one whom he has permitted to drive 
the same on the ground that such person, by 
reason of his want of age or experience, or his 
physical or mental condition, or his known 
habit of recklessness, is incompetent to safely 
operate the machine. 

“An automobile is a machine that is capable 
of doing great damage if not carefully handled, 
and for this reason the owner must use care in 
allowing others to assume control over it. If 
he intrusts it to a child of such tender years 
that the probable consequence is that he will 
injure others in the operation of the car, or if 
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the person permitted to operate the car is 
known to be incompetent and incapable of 
properly running it, although not a child, the 
owner will be held accountable for the damage 
done, because his negligence in intrusting the 
car to an incompetent person is deemed to be 
the proximate cause of the damage. 

“In such a case of mere permissive use, the 
liability of the owner would rest, not alone 
upon the fact of ownership, but upon the com- 
bined negligence of the owner and the driver; 
negligence of the owner in intrusting the ma- 
chine to an incompetent driver, and of the 
driver in its operation.” 

See, also, Huddy, Automobiles (6th Ed) § 
662. 

The following are some of the cases holding 
the general rule thus expressed: Rocca v. 
Steinmetz (Cal. App.), 214 Pac. 257; Mitchell v. 
Churches, 119 Wash. 547, 206 Pac. 6; Gardiner 
v. Solomon, 200 Ala. 115, 75 South. 621, L. R. A. 
1917E, 380; Allen v. Bland (Tex. Civ. App.) 
168 S. W. 35; Elliott v. Harding 107 Ohio St. 
501, 140 N. E. 338. 

The allegation in the complaint as to whether 
the father had knowledge that his son was in 
fact inexperienced in the operation of the ma 
chine is not very specific, but in view of the 
rule that pleadings are to be liberally con- 
strued, those allegations are probably definite 
enough to bring the case within the rules laid 
down in the cases last cited. 

Counsel for defendants greatly rely on the 
rule declared in Steffen v. McNaughton, 142 
Wis. 49, 124 N. W. 1016, 26 L. R. A. (N. S.) 382, 
19 Ann. Cas. 1227, and other cases, that motor 
vehicles are not inherently or per se dangerous 
instrumentalities, and it is claimed that under 
that rule the father is exempted from liability. 
It is held in that case that when such vehicles 
are properly handled they are as readily man- 
aged as other vehicles in common use, and that 
the dangers incident to their use are commonly 
the result of the negligent conduct of those 
operating them. There is nothing in that case 
inconsistent with the view that an owner may 
incur liability for his own negligence by in- 
trusting automobiles or motorcycles to those 
whom he knows to be wholly incompetent to 
manage them. 

(6) There remains to be considered the 
question what is the rule of liability when a 
father places under the complete control of his 
son a car or motorcycle knowing its use by him 
is forbidden by statute as a criminal act. 

This is a new problem in this state and the 
precedents from other jurisdictions are few in 
number. 





In Wilson v. Brauer, 97 N. J. Law, 482, 117 
Atl. 699, it appeared that the owner of an auto- 
mobile authorized a beginner, who had no driv- 
er’s permit and knew nothing of the operation 
of the car, to run it upon the streets of a city 
for the purpose of learning. By reason of his 
inexperience, injury was caused to a pedestrian 
It was held that the owner was liable and that 
such liability rested, not upon his ownership, 
but upon the combined negligence of the owner 
and that of the driver. In that case it does 
not appear that any statute was violated. 


In a few states where there are statutes simi- 
lar to our own, there is an added clause making 
it a misdemeanor for the owner to allow his 
car to be used by any one below a specified age. 
In Nebraska, under such a statute, it was held 
that a parent was civilly liable for a violation 
of the statute. Walker v. Klopp, 99 Neb. 794, 
157 N. W. 962, L. R. A. 1916E, 1292. 


In Taylor v. Stewart, 172 N. C. 203, 90 S. E. 
134, a father permitted his son, 13 years of age, 
to operate a car in violation of a statute. This 
was held negligence on the part of the father. 


In Schultz v. Morrison, 91 Misc. Rep. 248, 
154 N. Y. Supp. 258, under a statute similar to 
our own, and in.Daily v. Maxwell, 152 Mo. App. 
415, 133 S. W. 351, the same rule was declared. 

These cases do not stand on any theory that 
motor machines are dangerous instrumentali- 
ties, or of agency, but are based on the ground 
that if a father knows that his minor child, 
under his control, is committing a tort or vio- 
lating a statute, and makes no effort to restrain 
him, he will be regarded as authorizing or con- 
senting to the act and held civilly liable for the 
consequences if that act is the proximate cause 
of injury to others. These cases and those 
cited earlier in this decision apply the principle 
early declared in this state when it was held 
that a father might be held responsible for in- 
jury caused by the negligent acts of his sons 
committed with his consent. Hoverson v. 
Noker, 60 Wis. 511, 19 N. W. 382, 50 Am. Rep. 
381. 

Without anticipating what the evidence may 
show, we, of course, are bound on demurrer 
by the allegations of the complaint. From 
these averments it appears, among other things, 
that the defendant father bought and placed 
in the complete control of his son, whom he 
knew or ought to have known was an inex- 
perienced driver, for his free use in a crowded 
city, a machine which, if carelessly managed, 
might cause serious injury to others, and that 
by so doing he knowingly countenanced and 
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encouraged his minor son to violate a statute of 
the state; and that these acts and the negli- 
gence of the son were the proximate cause of 
the injury complained of. The general object 
of that statute has been already stated. The 
statute amounts to a legislative declaration 
that a minor under 16 years is unfit to drive 
motor machines on the public streets unless 
accompanied by an adult, and a violation of 
the statue is negligence. When the father 
authorized this violation of law, he failed in 
that duty which every good citizen owes to the 
public. He failed to observe for the safety of 
other persons that degree of care which the 
circumstances justly demanded. Although the 
motorcycle was not in itself a dangerous in- 
strumentality, it was a machine of such a na- 
ture that when negligently driven it might 
menace the safety of other persons. This is a 
well-known fact and one which in the exercise 
of ordinary care the father could reasonably 
anticipate. 

It is argued the parent in this case could 
hardly foresee or anticipate the injury com- 
plained of. This argument is met by repeated 
decisions of this court. 

“It is not required that the ‘specific’ injury 
or ‘such’ an injury as is complained of was or 
ought to have been specifically anticipated as 
the natural and probable consequence of the 
wrongful act. It-is sufficient if the facts and 
circumstances are such that the consequences 
attributable to the wrongful conduct charged 
are within the field of reasonable anticipation; 
that such consequences might be the natural 
and probable results therof, though they may 
not have been specifically contemplated or an- 
ticipated by the person so causing them.” 
Morey v. Lake Superior T. & T. Co., 125 Wis. 
148, 156, and cases cited, 103 N. W. 271, 274 
(12 L. R. A. [N. S.] 221). 

It is further contended that the plaintiffs 
were guilty of contributory negligence. On the 
facts alleged we cannot so hold. We conclude 
that the demurrers were properly overruled. 

Orders affirmed. 


NOTE—Liability Where Owner’ Permits 
Minor to Drive His Automobile in Violation of 
Statute——Where a father permits his minor 
child to operate his automobile upon highways 
in violation of a statute, it is negligence on the 
part of the father, and he becomes responsible 
for injuries which are the result of such viola- 
tion of law. Walker v. Klopp, 99 Neb. 794, 157 
N. W. 962; Taylor v. Stewart, 172 N. C. 203, 
90 S. E. 134. 

Under the rule that, where the parent’s neg- 
ligence made it possible for the child to cause 





e injury complained of and probable that the 
child would do so, he is liable for such injury, 
the liability being based on his own negligence, 
it is held that a parent who permits his child, 
who, on account of his youth, is forbidden by 
statute to operate an automobile, to drive his 
automobile on the highways, he becomes a party 
to the violation of the statute, and should be 
held responsible for the injuries that follow 
therefrom to another. “The object and purpose 
of the statute is to promote the safety of those 
traveling the public highways. While a motor 
vehicle is not, in and of itself, to be deemed 
a dangerous machine, nevertheless it becomes 
such in the hands of a careless and inexperi- 
enced person. The statute has, in effect, so de- 
clared when it forbids its operation by persons 
under the age of 18. It, in substance, declares 
that such persons do not possess the requisite 
care and judgment to run motor vehicles on 
the public highways without endangering the 
lives and limbs* of others.” Schultz v. Morri- 
son, 91 Misc. 248, 154 N. Y. Supp. 257. 

Under a statute providing that the owner of 
any automobile shall not allow it to be operated 
by any person in violation of the terms of such 
statute, an owner was held liable where, with 
his permission to use his machine, his minor 
son drove it so recklessly that he struck a 
pedestrian on the sidewalk. Crittenden v. Mur- 
phy, Cal. App., 173 Pac. 595. 








BOOK REVIEWS 
JOYCE ON INDICTMENTS 


The second edition of the Treatise on the Law 
Governing Indictments, by Howard C. Joyce, 
this edition by Arthur W. Blakemore, of the 
Boston Bar, Author of Blakemore on Prohibi- 
tion, etc., has just been published by Matthew 
Bender & Company, of Albany, N. Y. The work 
covers the general principles of law relating to 
the finding, requisites and sufficiency of indict- 
ments, and includes forms which have received 
judicial approval. 

The text has been expanded from fifteen chap- 
ters to twenty-nine chapters, and from four 
hundred and thirty-six sections to six hundred 
and twenty-five sections, and the book enlarged 
from one thousand and eight pages to thirteen 
hundred and fifty pages. It has been sixteen 
years since the first edition of this standard work 
was issued and a complete revision of text and 
notes has been made in view of modern cases. 
The new edition contains a complete set of two 
hundred and eleven forms covering the different 
branches of criminal law. Also a set of short 
forms prepared and used by Mr. Justice James 
C. Cropsey, of the New York Supreme Court, 
while he was District Attorney. The work cov- 
ers prosecutions in liquor cases under the Vol- 
stead Act. Peculiarities of indictments for all 
the usual crimes have been grouped together in 
a separate chapter. 
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This work is of timely interest to practicing 
lawyers and needs no recommendation to those 
familiar with the first edition. It has been done 
with painstaking care and will commend itself 
alike to lawyers engaged in the criminal prac- 
tice and judges and prosecuting officers. Not the 
least valuable feature of the work is its set of 
approved forms, followed by citations of the 
eases in which they have been sustained. The 
first edition was highly commended by those 
familiar with it, and the present edition has 
been carefully prepared by an experienced and 
able writer. 


TIFFANY ON AGENCY 

The second edition of the law of Principal 
and Agent, by Francis B. Tiffany, has just been 
issued by the West Publishing Company. This 
edition is by Richard R. B. Powell, Professor of 
Law, Columbia University. This book needs no 
introduction to lawyers of the present day. 
However, substantial changes in arrangement 
and contents have been made in the prepara- 
tion of this edition. Approximately half of the 
text has been rewritten, and the footnotes of 
the entire book have been revised. Changes 
in the text have been made in an effort to make 
the statements thereof more exact and com- 
prehensive formulations of the law as it now 
is and to present the material in an order 
which is better suited to pedagogic require- 
ments. To each case cited has been added the 
date of the decision, which is a very excellent 
idea, because the significance of a case often 
depends upon the date of its decision. The 
book sells at the Hornbook price of $4.50, de- 
livered. 


CASES ON AGENCY 


The West Publishing Company has just is- 
sued illustrative Cases on Agency by Professor 
Richard R. B. Powell, of Columbia University. 
It is intended as a companion book to the 
Second Edition of Tiffany on Agency. It is 
one of the Hornbook Case Series, which are 
issued by the publishers to accompany the va- 
rious volumes of the Hornbook Series to be 
used in connection with the Hornbooks for in- 
struction in the classroom. The object of the 
Casebooks is to illustrate the principles of 
law as set forth and discussed in the volumes 
of the Hornbook Series. They show how the 
principles of law that are set out in the text- 
books have been applied by the courts. Unlike 
casebooks prepared for the “Case Method” of 
instruction, no attempt has been made to sup- 





ply a comprehensive knowledge of the subject 
from the cases alone. The basis of the in- . 
struction is the text-book, and the purpose of 
these casebooks is to illustrate practical appli- 
cation of the principles of law. 





BANKING LAWS 0” NORTH DAKOTA 

Mr. Benton Baker of the Bismarck, North 
Dakota, Bar, has prepared a little volume of 
the Laws of North Dakota affecting Banks, 
Trust, Annuity and Safe Deposit Companies 
and Building and Loan Associations. The work 
is carefully and thoroughly annotated and con- 
stitutes a very serviceable and valuable volume 
for anyone who has business coming within 
the range of its subjects. 











ITEMS OF PROFESSIONAL INTEREST 
DRUNKENNESS 


Voluntary intoxication is an offense not only 
malum prohibitum, but malum in se, con- 
demned as wrong in and of itself by very sense 
of common decency and good morals from the 
time that Noah in his drunkenness brought 
shame to his sons so that they backed in to 
cover his nakedness, and Lot’s daughters em- 
ployed it for incestuous purposes. Drunken- 
ness was declared wrong in and of itself and 
punishment provided by the Israelites; by the 
ancient Chinese in an imperial edict about the 
year 1120 B. C., called “The Announcement 
About Drunkenness”’; in ancient India by the 
ordinances of Manu. In Rome the censors 
turned drunken members out of the senate and 
branded them with infamy. In England 300 
years ago drunkenness was pilloried as the root 
and foundation of many sins, such as blood- 
shed, stabbing, murder, swearing, and such 
like, by the statute, 4 Jac. 1, cap. 5, and the 
Ecclesiastical judges and officers were granted 
power to censure and punish offenders, and 
Bacon, in his Abridgment of the Common Law, 
lists drunkenness as one of the sins of heresy. 
In Massachusetts Bay Colony in 1633-34 one 
Robte Coles, for drunkenness, was disfranchised 
and sentenced to wear a red letter D upon a 
white background for a year. One of the acts 
passed at the first session of the General As- 
sembly of the Northwest Territory and ap- 
proved December 2, 1799, provided a penalty 
for being drunk in a public highway. Our 
statute C. L. 1915, § 7774, declares drunkards 
to be disorderly persons, and section 15530 
makes it an offense for any person to be drunk 
or intoxicated in any street or highway.—Peo- 
ple v. Townsend, Mich., 183 N. W. 177. 
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1. Agriculture—Association Membership.—Where 
a@ non-stock corporation organized, under Rem. 
Comp. Stat. §§ 3888-3900, by articles of incorpora- 
tion, ™ d and a d powers in substance, 
as authorized by sections 3893, 3894, no financial 
liability was imposed on its members other than 
what contracts of membership called for, and held, 
where member’s obligation was only to become re- 
sonsible for and pay expense of conducting cor- 
poration’s business in proportion that fruit which 
member should have for marketing should bear to 
tonnage marketed by corporation, and corporation 
had rendered no service to member which was not 
fully paid for, that it could maintain no action 
against member on account of membership obliga- 
tion.—Meikle v. Wenatchee North Central Fruit 
Distributors, Wash., 225 Pac. 819. 


2.——Growers’ Associations.—Where tenant of a 
member of ‘!obacco Growers’ Co-operative Asso- 
ciation, organized under Acts 1922, c. 1, knew he 
was a member, the tenant was bound to sell his 
tebacco to the association, in view of section 18(c), 
creating presumption that a landowner is able to 
control delivery.—Feagain v. Dark Tobacco Grow- 
ers’ Co-Op. Ass’n, Ky., 261 S. W. 607. 

3. Assault and Battery—Invitee.—Merchant or 
storekeeper may withdraw invitation to trade from 
such persons as he may desire, and thereafter, if 
such persons come into his store or commissary, 
he may eject them by the use of no more force 
tnan is reasonably necessary if such persons re- 
tuse to leave after notice and a reasonable time in 
which to do so.—Brookside-Pratt Mining Co. v. 
Booth, Ala., 100 So. 240. 

4. Bankruptcy—Appeal.—The Circuit Court of 
Appeals, on petition to revise an order or decree 
of the District Court affirming an order of the 
referee in bankruptcy, will not weigh the evidence, 
but will merely determine whether there was any 
evidence or facts supporting the conclusion of the 
District Court.—Petition of Oppenheim In re 
Dimond, U. S. C. C. A., 297 Fed. 786. 


5.—Attorney Fee.—The amount of a lien for 
security deed assumed by bankrupt grantee, as- 
sessed against his estate, cannot be increased by 
the amount of attorney’s fees provided for in the 
note by suing on the note in the stata court, after 
bankruptcy proceedings were commenced, as the 
liability therefor under Georgia law arose only 
after bankruptcy.—In re Hotel Equipment Co., 

. D. C., 297 Fed. 842. 

6.——Partnership.—Where it is conclusively 
shown that a loan by a bank was made to a part- 
nership, that the proceeds were placed to the 

credit of the partnership and were checked out by 








it in the conduct of its business, the bank does 
not lose the right to prove its claim against the 
estate of the partnership in bankruptcy by the fact 
that it took the notes of the individual partners for 
the debt.—In re A. R. Van Rheeden & Sons, U. 8S. 
C. C. A., 297 Fed. 819. 


7.—Subpoena.—A “subpoena” is a writ, and 
being mandatory, is a ‘‘lawful order of the court,” 
within the meaning of Bankruptcy Act, § 14b (6), 
as amended by Act June 25, 1910, § 6 (Comp. St. 
§ 9598), and the refusal of a bankrupt to obey a 
subpoena issued in the proceedings, for which he 
was adjudged in contempt, is ground for denying 
aaa VV re Simon, U. S. C. C. A., 297 
red. 


8. Banks and Banking—Executors.—In an ac- 
tion by surety of au defaulting executor against a 
bank to which such executor paid on his own 
obligations the funds misappropriated, surety was 
not required to exhaust his remedies against ex- 
ecutor’s estate, before proceeding against defend- 
ant bank; both executor and defendant being joint 
tort-feasors, and both being equally amenable.— 
Hall v. Windsor Sav. Bank, Vt., 124 Atl. 593. 


9.—Knowledge of Transaction.—Where the 
vice-president and general manager of a national 
bank agreed to discount accommodation notes of 
a corporation stockholder, and pay the proceeds to 
his corporation repaying the stockholder from de- 
posits made from time to time by the corporation, 
the vice-president’s knowledge of the transaction 
was imputable to the bank.—Commonwealth Nat. 
Bank v. Goldstein, Tex., 261 S. W. 538. 


10.—Notes Assigned—That vote authorizing 
president of bank to assign notes was in conflict 
with by-laws of bank could not affect right of 
assignee of note and mortgage, who was ignorant 
ef by-laws; president in making assignment acting 
within apparent scope of authority Commissioner 
_. — =. Commonwealth v. Weisberg, Mass., 

° . 'e . 


11.——Public Funds.—Where a county treasurer 
deposits public funds in a state bank in excess of 
5Vv per cent of the paid-up capital stock of said 
bank, the entire deposit is within the protection of 
the depositors’ guaranty fund.—State v. People’s 
State Bank, Neb., 198 N. W. 1018. 


12.——Special Deposit.—Where a lumber company 
to take care of the interest on outstanding mort- 
gage bonds forwarded to a bank named as trustee, 
in which it had a general deposit, a check on such 
deposit accompanied by a letter directing applica- 
tion of the proceeds to the payment of such in- 
terest, but the bank was taken over by the super- 
visor of banking before the check had been can- 
celed or marked ‘Paid,’’ and before due date of 
the obligations, the lumber company was entitled 
to a preferred claim to the extent of the check, 
same constituting a special deposit.—Northwest 
Lumber Co. v. Scandinavian-American Bank, 
Wash., 225 Pac. 825. 


13. Bills and Notes—Indorsers.—It was no defense 
te payee’s action on corporation’s renewal note 
against directors who had indorsed it that another 
director who had indorsed original note did not 
indorse renewal note, in ab of evid of 
agreement that renewal notes were to be indorsed 
by such director, or that bank had notice of such 
agreement.—First Nat. Bank of Ypsilanti v. Apex 
Motor Corporation, Mich., 198 N. W. 925. 


14.—Notice.—If payee bank knew that the note 
was not to be presented for payment without se- 
curing a ioan to maker, er knew of such facts in 
taking note as amounted to bad faith, it took it 
with ‘notice of an infirmity or defect,’’ within 
Rev. St. 1919. § 842.—First Nat. Bank v. Johnson, 
Mo., 261 S. W. 705. 


15.——Notice.—Note given by person financially 
responsible for subscription to stock is enforceable 
by person who has, with notice, but in good faith, 
paid value therefor; that note was sold for less 
than its face value merely making officers and 
directors personally liable for balance, under Stock 
Corporation Law, § 29.—Furlong v. Johnston, N. Y., 
204 N. Y. S. 710. 





16.——Original Note.—In action on renewal note, 
instructions to find for plaintiff against two de- 
fendants, if they signed the original note, and 
further to find for plaintiff, unless jury believed 
such defendants did not sign or authorize another 
to sign, the renewal note, held warranted by the 
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evidence, and not abstract.—Johnson v. American 
an of Commerce & Trust Co., Ark., 261 S. W. 


17.—Promise to Pay.—Even though the signa- 
ture on a note by a mark without attestation did 
not bind the maker as to waiver of exemptions, 
and was not valid as a mortgage, the maker was 
still liable on the promise to pay.—Planters’ Chem- 
ical & Oil Co. v. Morris, Ala., 100 So. 200. 


18..—Unlawful Transactions.—Courts refuse to 
enforce payment of a promissory note in the hands 
of the payee, where it is the consideration for, or 
an incident of, unlawful transactions in which he 
and the makers intentionally gama —Schell- 
peper v. Sporn, Neb., 198 N. 1012. 


19. Carriers—Bill of Lading.—Station agent, wir- 
ing consignor of shipment consigned to one not at 
place of destination for advice as to disposition, 
held not authorized to deliver to person for whom 
intended on receipt of telegram advising that car 
was for him without his having surrendered or 
ever having had possession of bill of lading.—Mis- 
souri Pac. R. Co. v. Toll, Ark., 261 S. W. 652. 


20. Commerce—License Tax.—Where a foreign 
corporation sold machines to retail dealers and em- 
ployed salesmen who, pursuant to a contract be- 
tween corporation and dealer, rendered service to 
the dealer, in making sales, held that, though the 
sale to the dealer was interstate commerce, the 
resale was domestic commerce, as to which the 
corporation was subject to a municipal license tax. 
—City of Birmingham v. Hoover Suction Sweeper 
‘o., Ala., 100 So. 83. 


21.——Locomotive.—Safety Appliance Act April 
24, 1910, § 2 (Comp. St. § 8618), making it unlaw- 
ful for a common carrier to “haul or permit to be 
hauled, or used on its line,” any car not equipped 
with required appliances, held inapplicable to a 
locomotive temporarily withdrawn from service and 
undergoing minor repairs in a roundhouse pre- 
paratory to early return to service, in view of 
section 4 (Comp. St. § a} —Raltimore £ oO. R. 
Co. v. Hooven, U. S. C. C. A., 297 Fed. 


22. Contracts—Incomplete.—A contract is incom- 
plete where its effectiveness is dependent on the 
giving of a bond by one party which shall be sat- 
isfactory to the other.—Framerican Industrial De- 
zt Corp. v. Specht, U. S. D. C., 297 Fed. 


23.——-Loans.—Where a bank made a contract 
with plaintiff to loan him funds during his vacation. 
a change of business conditions in the country d‘d 
not justify nor excuse the bank for breach of the 
contract.—Westesen v. Olathe State Bank, Colo., 
225 Pac. 837. 


24.  Corporations—Auditor’s Representations.— 
Where the auditor of plaintiff company examined 
the books of a firm, and knew that defendant was 
asked by one of the members of the firm to in- 
dorse its note to plaintiff, defendant had a right 
tu rely upon the auditor’s representations con- 
cerning the financial standing of the firm.—Rice- 
wee Goods Co. v. Montgomery, Ark., 261 S. 

. 2. 


25.——Dividends.—Agreement that subscriber to 
stock in hotel Ss should be paid 6 per cent 
on paid installments of subscription, and 8 per 
cent after hotel was opened, was contrary to pub’ic 
policy and void, as being payment of dividends 
out of capital, in violation of Stock Corporation 
Law, § 28, and Penal Law 664, where hotel was 
not completed when agreement executed, and cor- 
poration had no other income.—Stone v. Young, 
N. Y., 204 N. Y. S. 690. 


26.——Representations.—Where false representa- 
tions to procure execution of notes for stock are 
made and relied upon, courts will not refuse relief 
in action to restrain enforcement. because party 
defrauded has not been more diligent but has re- 
posed too much confidence where confidence was 
not due and refrained from investigating with 
greater care truth of representations made to him. 
—Miller v. Jackson City Bank, Mich., 198 N. W. 996. 


27.——Stock Subscriptions.—A suit to recover on 
a stock subscription was properly dismissed, in 
view. of C. S. § 1157, in absence of fraud, where 
defendant offered evidence tending to show that his 
stock subscription had been fully paid by transfer 





of property, duly valued and accepted by corpora- 
tion directors, there being no jury “uestion.— 
Gover v. Malever, N. C., 122 S. EB. 841. 


28. Frauds, Statute Of—Agency.—Where de- 
fendant’s agent to sell its land signed contract to 
sell to plaintiff without reciting agency, it was 
sufficient signing within statute of frauds to bind 
defendant.—McCall v. Textile Industrial Institute, 
N. C., 122 S. E. 850. 


29.——Place of Contract.—An oral contract for the 
sale of personal property, valid in the state where 
made, and not repugnant to the laws of the state 
where the contract was sought to be enforced, is 
tinding on the vendee, although the contract was 
invalid under the statute of frauds of the state 
where the personal property was located, and 
where presumably it was to be delivered by tne 
vendor.—Ellis v. Eagle-Picher Lead Co., Kan., 
225 Pac. 1072. 


20. Fraudulent Conveyances—Bulk Sales.—Bulk 
Sales Law, being Rev. St. 1919, § 2286, held hot 
applicable to purchase by plaintiff, consisting prin- 
cipally of fixtures and small amount of cigars and 
tobacco, from one conducting a restaurant and 
soft drink parlor where tobacco was also sold; the 
statute applying to stock of merchandise and 
equipment used in a business where the mer- 
chandise is bought for resale in substantially same 
form that it was originally bought.—Bolanovich v. 
Peter Hauptmann Tobacco Co., Mo., 261 S. W. 723. 


31. Highways—Defect.—A truck left standing In 
a highway where vehicles might run into it was 
e defect in the highway, and, if county authorities 
neglect their duty in removing or protecting 
against it county is equally liable with author.— 
Smoak v. Charleston County, S. C., 122 S. E. 862. 


32.—Left Side.—Plaintiff, in riding a bicycle 
upon the left side of a wide country road, was 
not as a matter of law guilty of contributory neg- 
ligence so as to defeat a recovery of damages from 
defendant, whose automobile, negligently operated, 
= Piaintif down. .—Pettygrove v. Hecht, Minn., 
1 


33. Husband and Wife—Domicile.—Husband has 
right to fix family domicile, and nervousness and 
excitability of wife does not justify her in leaving 
it.—Young v. State, Ala., 100 So. 200. 


34, Husband Liable.—Where husband and wife 
promised to pay a niece by will for services which 
were performed during the life of the husband, 
who died first, the husband was primarily liable, 
and the wife being a married woman was not 
bound.—Schultz v. Pomplon’s Estate, Mich., 198 N. 
W., 

35. ineurance—Accident.—Clause in liability ac- 
cident insurance policy covering an elevator, to 
effect that policy did not cover accidents to persons 
making additions, alterations or extraordinary re- 
pairs, except that ordinary repairs might be made, 
did not bring injury to a repairer within policy, 
unless it occurred in manner covered by other 
terms of policy.—Dolph v. Maryland Casualty Co., 
Mo., 261 S. W. 330. 


36.—Attorney’s Fee.—Where proof of death 
showed deceased died from disease contracted 
within six months after issuance of policy, and 
insurer offered judgment for amount stipulated 
to be paid under such conditions, it was not liable 
for penalty or attorney’s fees as for vexatious 
refusal to pay the full benefit, though disease had 
not been actually contracted within time stated.— 
ee v. National Life Ins. Co., Mo., 261 S. W. 

3. 





37.——Automobile.—While it is true that a plain- 
tiff cannot recover in such a suit, except by show- 
ing that the property in his possession at the 
time the policy was issued was the same as that 
described n the policy Se a v. Iowa Automobile 
Ins, Co., 195 Iowa, 141, 190 N. W. 150), still where 
the insured is the actual owner of the property 
which is the subject-matter of the contract of 
insurance, and has an insurable interest therein, 
the mere fact that the original factory number of 
the motor may have been changed without his 
knowledge would not of itself render the contract 
of insurance null and void with reference to the 
insurance on the car actually dealt with by the 
contracting parties.—Giles v. Citizens’ Ins. Co. of 
Missouri, Ga., 122 S. E. 890. 
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38.—Automobile.—Where a policy of insurance 
insures the owner against loss or damage to his 
automobile by collision, and limits the use of the 
car to “any driver, pleasure or business. No com- 
mercial delivery,”’ the insurer is liable for a ‘oss 
by collision occurring when the car is being oper- 
ated by one not authorized by the owner, if not 
at the time being used in commercial delivery.— 
Pred v. Employers’ Indemnity Corporation, Neb., 
198 N. W. 864. 


39._—False Statements.—Insurer cannot escapu 
liability on ground of false statements, inserted in 
application by its soliciting agent as to insureds 
age or state of health, if. insured correctly stated 
facts.—Fayetteville Mut. Ben. Ass’n v. Tate, Ark., 
261 S. W. 634. 


40.—Health and Accident.—This was a_ suit 
upon a health and accident insurance policy. Upou 
tne trial it was agreed in open court by both par- 
ties that the only question in issue and to be de- 
termined by the court and jury was whether or not 
a fibroid tumor was a disease or disability covered 
by the policy. The policy of insurance provided 
that it did not cover any loss resulting from any 
disease ‘“‘not common to both sexes’; and the un- 
disputed evidence was that men cannot. have 
fibroid tumors—that only women can be_ so 
afflicted. It follows that the court properly di- 
rected a verdict in favor of the defendant. The 
case of Shuler v. American Benefit Association, 132 
Mo. App. 123, 111 S. E. 618, cited by counsel for 
the plaintiff in error, is distinguished by its par- 
ticular facts from this case.—Riley v. American 
Nat. Ins. Co., Ga., 123 S. E. 33. 


41.——Liability.—Policy insuring against liability 
under the Workmen’s Compensation Act and also, 
by rider, against liability for injuries to other per- 
sons than employees, not caused by use or owner- 
ship of vehicles, and, by another rider, including 
injuries ‘‘anywhere in the state,’’ held not to in- 
sure against loss by reason of injury to third per- 
son in collision with insured’s truck.—Butler Street 
F. & I. Co. v. Iiknois Mfrs. Casualty Ass’n, IIL 
143 N. E. 871. 


42..—Representations.—Representations of an 
insured that she was not pregnant, made in good 
faith, believing that she was not in that condi- 
tion, will not avoid the policy, although it turned 
out that she was in fact pregnant when the appil- 
cation was made, if the applicant in good faith 
teiieved her answers ito be true.—Blades v. Farm- 
ers’ & Bankers’ Life Ins. Co., Kan., 225 Pac. 1082. 


43..—Reinsurance.—-Owner of a house employed 
B. & B., imsurance brokers, to secure $125,000 of 
fire insurance. K. & Y., other insurance brokers, 
accepted $50000 of this insurance and gave a 
“binder” of $25,000 in each of two companies, ol 
which they were agents. Both companies objecteu 
to the amount, and K. & Y., without notifying 
B. & B., or owner, reduced the amounts on their 
own record and substitued insurance in defendant 
company and in another company for the amount 
ef the reduction. Defendant repudiated the action 
ot K. & Y. prior to acceptance of the substitution 
by owner or B. & B. Held that the substitutiou 
was not valid, and defendant company was not 
liable for any part of a loss.—May v. Hartford 
Fire Ins. Co., U. S. C. C. A., 297 Fed. 997. 


44.——Vested Right.—The right to insurance un- 
der policies entitling insured to change bene- 
ticiary become vested in beneficiary on ‘nsured’s 
ceath.—Irving Bank v. Alexander, Pa., 124 Atl. 634. 


45. Joint-Stock Companies and Business Trusts. 
—Legal Entity.—An association, in form a Massa- 
chusetts trust, which in the absence of the con- 
stitutional defin‘tion of a corporation (article 12, § 
6), would constitute a trust and not a partnership, 
but which, according to the trust instrument, pos- 
sesses powers and privileges characteristic of a 
corporation, is, by virtue of the definition, a ‘‘cor- 
poration’’ to the extent that it is a legal entity 
distinct from the persons who compose it.—Hamil- 
ton v. Young, Kan., 225 Pac. 1045. 


46. Licenses—Residents.—An ordinance, requir- 
ing all hawkers and peddlers within limits of city 
to be residents, is invalid as discriminatory against 
non-residents, notwithstanding amendment of Con- 





stitution and supplemental so-called ‘‘Home Rule 
ae tae v. City of Hamtramck, Mich., 198 


47. Master and Servant—Fellow Servants.—An 
employee of defendant, having charge of its ware- 
house and the delivery of goods therefrom, and 
plaintiff, also employed by defendant as driver of 
a wagon used for delivery of merchandise from 
the warehouse to defendant’s store and from the 
store to customers, held fellow servants, and de- 
fendant held not liable for an injury to plaintiff, 
caused by the negligence of the warehouseman in 
overloading or improperly loading plaintiff’s wagon 
at the warehouse.—Blum-O’Neill Co. v. Sullivan, 
U. S. C. C. A., 297 Fed. 991. 


48. Municipal Corporations—Public Purpose.— 
Laws 1919, p. 735, § 6, as amended by Laws 1921, 
p. 183, § 1, authorizing towns to erect and main- 
tain community buildings for town meetings, lec- 
tures, concerts, etc., held not invalid as permitting 
tax for other than “public purpose.’’—Robbins v. 
Kadyk, IL, 143 N. E. 863. 


49.——Tent Cities.—Under the provisions of its 
charter empowering it ‘‘to do all things whatso- 
ever necessary or expedient for promoting or main- 
taining the general * * * health * * * of the 
city or its inhabitants,” and ‘‘to provide for the 
preservation of the public health of the inhabitants 
uf the city, make regulations to secure the same,”’ 
an ordinance of the city of Miami defining a “tent 
city’’ as “any structure or inclosure, the roof of 
which is of silk, cotton, canvas or light material, 
and which is used by one or more people as a 
human habitation,” and “tent cities,” as ‘any lot 
or site on which are located two or more tents,” 
and providing that tents or tent cities which are 
located on a street in which there is a public sewer 
shall be provided with water closets connected with 
the public sewer, one for each sex in the ratio of 
one for each sex for each five tents, and one slop 
sink for each five tents or portions thereof, is a 
reasonable and valid exercise of the city’s power to 
preserve and promote the public health.—Miller v. 
Quigg, Fla., 100 So. 270. 


50.—Zoning Laws.—A zoning ordinance, re- 
stricting erection of buildings in certain districts to 
residences, held not unconstitutional as creating an 
improper classification because construed to ex- 
clude community stores.—Holzbauer vy. Ritter, Wis., 
198 N. W. 852. 


51. Railroads—Crossings.—Thomp.-Shan. Code, 
§ 1574, subsec. 3, requiring trains to sound warn- 
ings on entering or leaving an incorporated city or 
town does not apply to case of an automobile run- 
ning into side of train at crossing, so as to enable 
occupants to recover for non-observance of statute, 
in view of Acts 1917, c. 36, requiring automobiles 
to come to full stop before passing over railroad 
a “eee Ry. Co. v. Simpson, Tenn., 261 


52.——Exhaust Steam.—If defendant’s trainmen, 
in charge of locomotive which caused injury to a 
painter, saw or could have seen him, then their 
act of driving the locomotive under the scaffold 
with throttle open, discharging full force of ex- 
haust from the stack against the_ scaffold, 
amounted to actionable negligence, though the fall- 
ing of a rope which supported the scaffold and its 
entanglement with the locomotive was not fore- 
— v. Terminal R. Ass’n, Mo., 261 


53. Nuisance.—A railroad cut, on sides of 
which children would slide, and through which they 
would pass on their way to school, held not an 
“attractive nuisance,’ and law as to such nui- 
sances did not apply to injury to child pushed un- 
der train by another child.—Lineberry v. North 
Carolina Ry. Co., N. C., 123 S. E. 1. 


54.——Train Movement.—Where switching crew 
picked up a number of cars and took them more 
than 8,000 feet, from one yard to another, cross- 
ing a main-line passenger and east-bound freight 
track, and several town streets, held that there was 
3. “train movement” rather than a “switching 
operation,”’ within the Safety Appliance Act (Comp. 
St. §§ 8613-8615) and order of Interstate Commerce 
Commission requiring train to be operated with 
power or train brakes.—Great Northern Ry. Co. v. 
United States, U. S. C. C. A., 297 Fed. 692. 
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55. Sales—Attorney Fee.—Costs and reasonable 
attorney’s fees of buyer in his unsuccessful action 
against third person, who has taken the property 
under claim of title superior to seller’s, are proper 
elements of damage for seller’s breach of implied 
a — pa of title—Edwards v. Beard, Ala. 100 

‘0. " 


56.——Measure of Damages.—Though seller, on 
buyer’s repudiation of contract, may recover only 
his actual loss, when less than the statutory meas- 
ure of damages under Sales Act May i9, 1915, § 64 
(P. L. 561; Pa. St. 1920, § 19712), he must show 
the theoretical measure, that it may appear his 
actual loss was less than the theoretical measure. 
—Rees v. R. A. Bowers Co., Pa., 124 Atl. 653. 


57.—Measure of Damage.—In action for breach 
of warranty of automobile, seller could not prove 
value of buyer’s use of it—W. D. Sessum Motor 
Co. v. White, Tex., 261 S. W. 405. 


‘Title-—Under the provisions of the Civil 
Code 1910, § 5517, the vendor of an automobile, 
who has retained title therein, has a right. as 
owner of the legal title, in the event of the injury 
or destruction of such automobile, to maintain an 
action for the tort, and is entitled to recover such 
damages as he may have sustained by reason of 
the injury or destruction of the personalty to 
which he has retained or holds title, provided the 
damages recovered do not exceed the purchase 
price; and it is not necessary to join the purchaser 
in the suit.—Ryals v. Seaboard Air-Line Ry. Co.; 
Lou'sville & N. R. Co. v. Dickson, Ga., 123 S. E. 12. 





58. 


59. Searches and Seizures—Boarding House.— 
Defendant’s room in boarding house held his home 
within constitutional provision that citizens shall be 
“secure in their persons, houses,” etc., against un- 
lawful searches and seizures.—State v. Warfield, 
Wis., 198 N. W. 854. 


60. Street Railways—Pole in Highway.—Where 
street railway erected and maintained pole in high- 
way under license lawfully granted, it is not liable 
for injuries received by driver of wagon, who ran 
into it, even if without such license pole would be 
a nuisance.—Curran v. Boston Elevated Ry. Co., 
Mass., 143 N. E. 821. 


61.——Right of Way.—Traffic Act 1915, providing 
that street cars shall have right of way between 
street intersections, and requiring other vehicles 
to turn off tracks on signal from motorman, ap- 
plies only where trolley car is approaching auto- 
mobile from rear, and does not relieve motorman 
from using reasonable care to avoid accidents.— 
Mosca v. Atlantic & S. Ry. Co., N. J., 124 Atl. 600. 


62. Sunday—Motion Picture.—A motion picture 
show, exhibited in a building for the entertainment 
of the public, is a “theatrical performance,” and 
such exhibition on Sunday is therefore a violation 
of section 13049, General Code.—Richards v. State, 
Ohio, 143 N. E. 714. 


63. Taxation—Motor Vehicles.—Section 16, c. 461, 
Laws 1921, providing for the taxation of motor 
vehicles, once used on the public streets and high- 
ways, on a more onerous basis than other personal 
property, is not in contravention of section 3, art. 
16, of the Constitution.—State v. Peterson, Minn., 
198 N. W. 1011. 


64. Theaters and Shows—Tickets.—A_ statute 
limiting profit on resale on admission tickets to 
theaters and places of amusement to 50 cents per 
ticket is constitutional and reasonable.—In re Opin- 
ion of the Justices, Mass., 143 N. E. 808. 


65.——Tickets.—A statute requ‘ring the one issu- 
ing a ticket of admission to a theater or other 
place of public amusement to print the price on 
its face violates no constitutional right.—In re 
Opinion of the Justices, Mass., 143 N. E. 808. 


66. Trusts—Trustee Duty.—Where beneficiaries 
were adults, and testamentary trustee had notice 
that they wanted the rent collected, he will be sur- 
charged for failing to bring an action to collect it, 
notwithstanding his claim that such an action 
might have resulted in foreclosure of an outstand- 
eee sali re Smith’s Estate, N. Y., 204 





67. Wiltls—Jurisdiction.—The jurisdiction of a 
court of equity to construe wills is an incident to 
its general jurisdiction over trusts, and will never 
be exercised in a suit brought solely for the pur- 
pose of interpreting the provisions of a will, with- 
out any further relief.—Kendrick v. Kendrick, 
Miss., 100 So. 181. 


68. Workmen’s Compensation—Amount.—-Where 
claimant was continuously employed one night a 
week as junior pressman, he was entitled to com- 
pensation under Workmen’s Compensation Law, 
§ 14, subd. 2, based on average weekly earnings 
of junior pressmen working six days a week, re- 
gardless of now long he had worked.—Mackin v. 
Press Pub. Co., N. Y., 204 N. Y¥. S. 692. 


69.——Assault.—A wilful assault upon an em- 
ployee for personal reasons, whether by a fellow 
workman or a third person, is not compensable in 
view of Workmen’s Compensation Act, § 36 (2), 
subd. j.—Ex parte Coleman, Ala, 100 So. 114. 


70.—Independent Cause.—Where Pullman Com- 
pany’s conductor, after donning his uniform in a 
room provided by the company for his convenience, 
was killed by a street car before his regular working 
hours began, while on his way to the station, held 
that his death was not compensable under Work- 
men’s Compensation Act, § 301 (Pa. St. 1920, § 
21984), since he was not engaged in the ‘course of 
his employment” when killed nor on employer’s 
eae v. Pullman Co., Pa. 124 Atl. 
40. 


71.—Independent Act.—Where employees were 
not permitted to ride on freight elevator when 
operator was not present, an employee who lifted 
gate of elevator and fell to basement, and was 
killed because elevator was not there, was not 
acting within the scope of his employment, and ac- 
cident was not compensable.—Ebberman v. Walther 

Co., N. Y., 204 N. Y. S. 406. 


72.—Independent Act.—Where structural iron 
worker threw liquid not furnished by employer, on 
a fire built for his own convenience, causing sudden 
blaze, which exploded, resulting in injuries from 
which he died, held that injury did not arise out 
of employment_or acts incident thereto; the fact 
that he was at place of accident because of his 
employment being insufficient to make injuries 
compensabie.—Strand vy. Harris Structural Steel 
Co., N. Y., 204 N. Y¥. S. 463. 


73.—Notice.—In a proceeding for compensation 
under Workmen’s Compensation Act, failure of de- 
fendant’s answer to raise the question of em- 
ployee’s failure to give written notice of injury 
to defendants, and his objection to evidence of 
such notice, insisting on its immateriality, held to 
estop him from urging the point on appeal.— 
Williams v. Buchanan, Tenn., 261 S. W. 660. 


74..—Within Act.—Where a coal miner for some 
unknown reason went back into a crosscut after 
his buddy had lighted the fuse to set off a shot 
in accordance with directions from the miner, and 
was killed by the resulting explosion, the natural 
conclusion from the facts being that he had con- 
cluded that the fuse was not burning and had gone 
back to relight it, his death arose out of and was 
in the course of his employment within the Com- 
pensation Act, as against a contention that his act 
was suicide.—St. Louis & O’Fallon Coal Co. v. In- 
dustrial Commission, Ill., 143 N. E. 839. 


75.——Within Act.—Death by monoxide poisoning 
in his own garage, while caring for automobile 
generally used on his trips, of one who worked 
part of time as traveling salesman and balance of 
tirae in office, held compensable as “arising out of 
and in course of employment.’’"—Derleth v. Roach 
Seeber Co., Mich., 198 N. W. 948. 


716.——Within Scope of Act.—Where county’s em- 
ployee, while returning to his work on highway 
by a short cut across a vacant village block, after 
eating dinner at employer’s camp, was injured by 
tripping over a wire, he was entitled to compensa- 
tion as for injury arising out of and incidental to 
his employment, within St. 1923, § 102.03.—Monroe 
oy v. Industrial Commission, Wis., 198 N. W. 
97. 














